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Glossary
Faragher-Ellerth Defense

An affirmative defense employers may use to defend against claims of hostile work

environment harassment (for more information, see Practice Note, Harassment).

Employers may attempt to use the defense if:
¢ No tangible adverse employment action was taken against the plaintiff (for
example, no discharge, demotion, or undesirable reassignment).
e The employer exercised reasonable care to prevent and promptly correct the
harassing behavior. For example, a harassment policy demonstrates reasonable

care to prevent harassing behavior. For a model policy, see Standard Document,

Anti-Harassment Policy.

¢ The plaintiff employee unreasonably failed to take advantage of any
preventative or corrective opportunities provided by the employer or to
otherwise avoid harm (for example, by not taking advantage of reporting
procedures outlined in an anti-harassment policy).
The defense takes its name from the two US Supreme Court cases that created it:
e Faragher v. City of Boca Raton, 524 U.S. 775 (1998).
e Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998).

The Faragher-Ellerth defense is primarily used to defend against claims of hostile
work environment sexual harassment, but has been applied to defend against claims

of hostile work environment harassment on the basis of other protected classes as

well.


https://content.next.westlaw.com/Document/I0fa03444ef0811e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=585fddf98b04411581511c9d75e1958a&contextData=(sc.Default)
https://content.next.westlaw.com/Document/I0fa03444ef0811e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=585fddf98b04411581511c9d75e1958a&contextData=(sc.Default)
https://content.next.westlaw.com/Document/Ibb0a149cef0511e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=585fddf98b04411581511c9d75e1958a&contextData=(sc.Default)
https://content.next.westlaw.com/Document/I0f9fbe73ef0811e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=585fddf98b04411581511c9d75e1958a&contextData=(sc.Default)
https://content.next.westlaw.com/Document/I0f9fbe73ef0811e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=585fddf98b04411581511c9d75e1958a&contextData=(sc.Default)
https://content.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998132969&pubNum=0000780&originatingDoc=I0f9fbe84ef0811e28578f7ccc38dcbee&refType=RP&originationContext=document&transitionType=PLDocumentLink&billingHash=BBAA98A8A386234B65BDD154FA89CF461B4CD30A5EDD75A72852B882C6282265&ppcid=585fddf98b04411581511c9d75e1958a&contextData=(sc.Default)
https://content.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998132973&pubNum=0000780&originatingDoc=I0f9fbe84ef0811e28578f7ccc38dcbee&refType=RP&originationContext=document&transitionType=PLDocumentLink&billingHash=AADA7C088695390F8DEBE39E7F72C20813472AF8E755B21C6E65910AA981D389&ppcid=585fddf98b04411581511c9d75e1958a&contextData=(sc.Default)
https://content.next.westlaw.com/Document/Ibb0a38daef0511e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=585fddf98b04411581511c9d75e1958a&contextData=(sc.Default)

